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I. Introduction

Chairs Winfield and Stafstrom, and distinguished members of the Judiciary Commitiee. My name is Bina
Peltz, and I am a law student with the Samuel Jacobs Criminal Justice Clinic (“CJIC”) of the Jerome N.
Frank Legal Services Organization at Yale Law School. CJC submits this testimony to support SB 880,
and specifically Section Three, which proposes a parole revocation representation pilot program through
the Chief Public Defender and parole revocation data collection and reporting requirements.

In 2015, CJC agreed to study the parole revocation system in response to former Governor Malloy’s
Second Chance Society Intiatives. In 2017, CIC completed a two-year study of the parole revocation
system, culminating in the report Parole Revocation in Connecticut. Opporfunities to Reduce
Incarceration.! The CJC study led to important reforms in the parole revocation system, including new
attorney appointment standards and a new policy to hold preliminary hearings (an opportunity to contest
probable cause and the need for detention) in all cases involving technical (non-criminal) violations.? At
the request of the Board of Pardons and Paroles (“BOPP”), CJC made recommendations to further improve
the revocation process. Among others, CIC recommended default appointment of counsel for indigent
parolees and collection and publication of parole revocation data.? SB 880 is a meaningful response to
these recommendations — the representation pilot will address the need for counsel, and the data reporting
requirement will increase the transparency of the parole revocation process.

After the study, CJC represented individuals in parole revocation cases in the spring and fall of 2018 as
an experimental project for the state to identify logistical barriers to access to counsel. CIC’s experience
representing clients and conducting research makes clear that counsel is essential to ensure fair outcomes.
Also, robust data collection is necessary to evaluate how parole revocation contributes to cycles of
incarceration.

II. SB 880’s parole revocation representation pilot will help address high revocation rates.

a. Connecticut’s parole revocation system presents an opportunity to reduce incarceration.

During a period of reforms aimed at reducing incarceration in Connecticut, the incarceration rate from
parole revocations stood out as “the only up arrow in a line of favorable down arrows.”™ Connecticut far
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exceeded national averages in the re-incarceration of parolees according to data from 2013, the most recent
data on nationwide parole revocation rates.® Forty percent of Connecticut parolees, as compared to 25
percent of parolees nationwide, exited parole by returning to prison.® An October 2015 analysis by the
Office of Policy and Management found that nearly 50 percent of people on special parole had been
revoked within 12 months of release.”

Consistent with these findings, the CJC study showed that BOPP revoked parole and imposed a prison
term in 100 percent of the 49 revocation hearings CJIC observed in November 20153 Although BOPP has
taken important steps to reform its revocation practices since then, the revocation rate is still high. For
example, according to data BOPP provided CJC, the Board currently estimates that 83 percent of all cases
it processed between Februrary and December of 2018 resulted in revocation® Additionally and
importantly, most parole revocation cases do not result from new criminal charges, but rather from
technical violations. For example, there were more than twice as many technical violations as criminal
violation remands in January 2019.1°

High revocation rates are counterproductive to BOPP’s stated mission of encouraging reintegration into
the community.!! Parolees spend months incarcerated awaiting revocation proceedings and are subject to
additional incarceration if parole is revoked, setting back gains achicved during the challenging reentry
process. In 2016, CJC conducted follow-up interviews with parolees whose hearings it observed. Seventy-
nine percent of these parolees lost a job as a result of re-incarceration and 47 percent lost housing.!
Additionally, revocation takes parolees out of the workforce and limits their ability to support and care
for their families.

b. CJC identified lack of counsel at revocation hearings as contributing to revocation rates.

CIJC identified access to counsel as a key problem underlying Connecticut’s high rate of reincarceration
stemming from parole revocations.!* In November 2015, CJC observed that 100 percent of indigent
parolees appeared without counsel.!* More recently, according to estimates BOPP provided to CJC, from
February to December of 2018, 95.6 percent of parolees appeared without counsel. Without counsel,
parolees face many disadvantages — they are often unaware of their rights during the revocation process,
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and they lack meaningful opportunities to develop evidence in support of their claims.!® Providing counsel
would allow eligible parolees to contest alleged violations of parcle conditions or present evidence
demonstrating why a viclation does not warrant revocation. SB 880°s parole representation pilot will
significantly increase the number of indigent parolees receiving appointed counsel, which will protect
parolees’ rights in revocation proceedings and produce a more accurate and fair process for adjudicating
revocations.

¢. Counsel will protect the legal rights of parolees.

The proposed representation pilot will safeguard important legal rights. In revocation proceedings, the
U.S. Supreme Court has established a presumptive right to counsel for indigent parolees in cases involving
substantial reasons mitigating the parole violation, cases with a colorable claim of innocence, and cases
involving parolees incapable of speaking effectively for themselves.'® In such cases, “fundamental
fairness—the touchstone of due process” obligates the state to provide counsel.!’ Further, the U.S.
Constitution requires that parole revocation hearings satisfy due process, and namely, that the hearings be
“structured to assure that a finding of a parole violation will be based on verified facts . . . [and] accurate
knowledge of the parolee’s behavior.”!

In the cases CJC has observed, parolees are often unaware of their rights at revocation hearings. For
example, parolees thought they would benefit from admitting to violations even when they believed they
were innocent.!” Parolees frequently admitted to violations and then later provided evidence rebutting the
allegations; they did not appear to understand that an admission may be sufficient to support the finding
of a violation?® Providing counse! would help ensure that parolees understand their rights during
revocation proceedings.

d. Counsel will help improve accuracy in revocation proceedings.

Parole hearings with counsel are more likely to produce more accurate results than those with
unrepresented, detained parolees who lack the means to develop evidence in support of their claims. The
revocation proceedings that CJC has observed illustrate the investigatory challenges that parolees face in
the absence of appointed counsel. For example, 85 percent of the parolees whom CJC interviewed in 2016
did not contact witnesses in advance of their revocation hearings, and 91 percent of these parolees did not
collect exculpatory evidence.”! CJC’s observations of revocation proceedings in 2018 make clear that
unrepresented parolees continue to face significant obstacles in developing the evidentiary record.??

Even when a parolee is able to secure exculpatory evidence, logistical difficulties can make it difficult to
present that evidence to BOPP. For instance, in a preliminary hearing that CJC observed in March 2018,
a parolee was able to secure records supporting his innocence. His mother had collected hospital records
and an accident report on his behalf and delivered that evidence to the parolee during prison visiting hours.
However, the parolee was unable to submit those documents to BOPP in time for his hearing. As he
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explained, correctional facilities do not process mail quickly and he did not have access to a fax machine.
The hearing examiner offered to continue the hearing, but the parolee chose to proceed. He wanted to
secure his release as soon as he could. Despite the parolec’s efforts, the hearing examiner had no adequate
way to review the records. To prove his innocence, he held the records up to the video camera, summarized
the contents of the reports, and read portions aloud. As the obstacles in this case demonstrate, the
assistance of counsel would both produce more effective investigation of violation allegations and reduce
barriers to the admission and review of evidence, increasing the likelihood that hearing examiners will
have a full evidentiary record when deciding whether to revoke parole.

e. Through representation of clients, CJC has found that counsel can help achieve reinstatement.

In the course of CIC’s representation of parolees in revocation proceedings, the clinic has secured
reinstatement of parole in a number of instances by presenting mitigating evidence and raising legal
arguments.?® For example, one parolee presented evidence demonstrating that his alleged violations were
occasioned by the birth of his son. He visited the hospital on that day, setting off a series of events that
resulted in his parole officer remanding him to custody. BOPP recognized the mitigating circumstances
and reinstated his parole. In another case, CIC conducted in-depth factual investigation and presented a
legal argument that the client’s incarceration violated constitutional gnarantees against wealth-based
detention. BOPP reinstated the client’s parole. As these examples illustrate, parolees with counsel are
better equipped to demonstrate that allegations do not warrant revocation.

In sum, SB 880°s representation pilot would help amelioriate a fundamental deficiency in Connecticut’s
parole revocation system — lack of counsel — which must be addressed in order to provide a fair process
and to prevent unwarranted revocations.

II. SB 880’s revocation data collection and reporting requirement will increase transparency of
the parole revocation process and facilitate informed decisionmaking,

a. Best practices recommend data transparency in community corrections.

Establishing data reporting requirements will bring Connecticut in line with best practices in other states.
Criminal justice experts recommend that paroling authorities collect, publicize, and analyze parole
revocation data to improve outcomes.?* In this vein, CIC’s Parole Revocation in Conmecticut
recommended that BOPP collect and report parole revocation data to increase the transparency of the
parole revocation process.?® However, Connecticut was one of only eight states that did not participate in
a 2017 national study on technical parole violations and incarceration rates because “either [it] did not
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keep current state-level data or it would be too costly to generate.”?® SB 880 would remedy this problem
by comprehensively tracking the number of remands and outcomes of parole proceedings.

b. Revocation data will help assess the cost of parole revocation.

The parole revocation system exacts significant costs. Historically, Connecticut has had so many people
in prison for parole violations that the revoked population could fill a prison by themselves, at enormous
financial cost to the state.?’

In Parole Revocation in Connecticut, CJC reported that all observed parolees were incarcerated for at least
three months before their final revocation hearings took place.? At the time of the CIC report, parolees
awaiting final revocation hearings cost the state approximately $11,500 for each parolee charged with a
technical violation and approximately $14,500 for each parolee charged with a criminal violation.?® BOPP
has worked to tighten hearing timelines in the wake of the CIC study, but parolees are still routinely
incarcerated for months as they wait for their revocation hearings. Shortening the time between hearings,
and permitting release of some parolees awaiting final revocation hearings would save the state significant
funds. The state lacks the data to assess whether funds currently spent on detaining parolees with pending
hearings could be put to more productive use to prevent unnecessary incarceration, increase public safety,
and to fulfill BOPP’s stated mission of facilitating the reintegration of parolees into the community.*

¢. Revocation data is needed to evaluate reforms {o Connecticut’s parole revocation systen.

Data collection is critical for evaluating reforms to Connecticut’s parole revocation process. The CIC
study was motivated by concerns about high revocation rates and the costs of the revocation process. In
response to CJC’s research, the state has made significant strides, such as passing legislation authorizing
BOPP to discharge special parole terms,® implementing policies to make BOPP’s appointment of counsel
procedures compliant with constitutional standards,?! and holding preliminary hearings for all parolees
accused of technical violations.*? However, due to the lack of parole revocation data, adequate assessment
of the efficacy of the revocation system is impossible. Robust data collection is essential to analyzing the
system and determining the need for future reforms, To this end, SB 880 will allow BOPP to meet its own
objective of employing “evidence-based practices in [its] decision making,”*

Iv. Conclusion

SB 880’s parole reforms will improve the parole revocation system by providing parolees with a fairer
process and by creating more transparency in outcomes. CJC urges the Committee to continue to advance
parole reform in Connecticut by enacting SB 880.
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